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摘 要 
 
诉讼时效制度是大陆传统民法中就时间因素对法的规范效力以及法律关系
的影响所提炼出来的一项专门性制度，也是传统民法中一项拥有着悠久历史的基
本制度。由于立法者普遍对诉讼时效抱以维护社会公益的期待，长期以来诉讼时
效都被深深烙上了强制性、强行法的印记，关乎诉讼时效的方方面面均由法律直
接规定，乃至于当事人的主观能动性在诉讼时效上毫无发挥的余地。然而随着社
会生活的不断展开，法定的诉讼时效已渐渐无法满足日趋纷繁复杂的民事法律关
系所提出的法律需求。为此，近年来以新修订的德国民法典为代表的各国立法，
已在适用诉讼时效制度的过程中，或多或少地给予当事人意思自治的空间，即在
一定程度上允许当事人约定诉讼时效。笔者认为，绝对且宽泛的对约定诉讼时效
的禁止，不仅无益于回应当事人的合理诉求，还会损及权利自由，因此允许当事
人有限度地对诉讼时效进行约定是更好实现诉讼时效的制度价值的应有之义。本
文反思原本支撑诉讼时效法定性和强制性的理论依据，借鉴国际上有关诉讼时效
的立法经验，旨在通过正当性基础、司法适用等方面对诉讼时效的可约定性进行
一些探讨。 
本文第一章介绍诉讼时效制度的基础理论、当前主要特征和历史沿革等，揭
示诉讼时效的立法动机和价值取向在制度发展过程中的变动。第二章对各国关于
是否允许变更诉讼时效的立法例进行梳理，分析域外立法例对我国改进和完善诉
讼时效制度的启示和借鉴。第三章着重探讨诉讼时效可约定的正当性基础。在以
往为诉讼时效法定性和强制性提供存在依据的陈旧理论已不再适应社会实际的
前提下，让当事人在一定限度内自由约定诉讼时效显然更为合理。最后一章则是
对诉讼时效的可约定性在司法适用层面的探索和建议。 
关键词：诉讼时效；法定性；强制性；意思自治；可约定性；正当性 
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Abstract 
                          Abstract 
 
The system of limitation of actions is a specialized system extracted from the 
influence of the time factor on the legal effect and the legal relationship in the 
traditional civil law. It is also a basic system with a long history in the traditional civil 
law. As the legislators generally hold the expectation of preserving social public 
welfare, the limitation of actions has been deeply imprinted on the compulsion and 
imposition of law for a long time, and all aspects of the limitation of actions are 
stipulated directly by the law, so there is no chance for the party's subjective initiative 
to play a role in the limitation of actions. However, with the continuous development 
of social life, the statutory limitation of actions has been gradually unable to meet the 
civil legal requirements of the increasingly complex legal relationships. To this end, 
in recent years, the legislation of the countries with the newly revised German Civil 
Code as the representative, has been giving the parties rooms for autonomy more or 
less in the process of applying limitation of actions，it means those countries allow the 
parties to agree on limitation of actions to a certain extent. I believe that the absolute 
and broad-based prohibition of the statute of limitations is not only not conducive to 
respond to the reasonable demands of the parties, but also undermines the rights of 
freedom. Therefore，it would be a better realization of the value of the system of 
limitation of actions when allowing the parties to agree on limitation of actions. This 
article intends to analyze the theory which originally supported the statutory and 
compulsion of limitation of actions，and draws lessons from the legislative experience 
of the limitation of actions in the world，then discusses the agreement of limitation of 
actions through legitimacy basis and judicial application.  
The first chapter of this paper discusses the basic theory and the history of the 
system of limitation of actions, revealing the legislative motive and value orientation 
of limitation of actions, and also introduces the main academic understanding of the 
statutory and compulsion of limitation of actions. Chapter two makes an analysis of 
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the legislation on the effectiveness of the statute of limitations, and analyzes what 
reference and help of the extraterritorial legislation can provide for improving and 
perfecting the limitation of actions in our country. The third chapter focuses on the 
legitimacy basis of the agreement of the limitation of action. While those old theories 
providing the existing basis of the statutory and compulsion of limitation of actions 
are no longer adaptable to social reality, it is more reasonable for the parties to agree 
on the limitation of actions within a certain limit. The last chapter is the exploration 
and suggestion of the agreement of the limitation of actions in judicial application. 
Key Words：limitation of actions；statutory；compulsion；autonomy of will；
agreement；legitimacy
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